
DISTRICT : SONITPUR.
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT BISWANATH 
CHARIALI

Ref. :- Sessions Case No.212/11
Arising out of G.R. Case No.38/11

U/Ss- 448/376 of the IPC. 

Present :- Sri S. Khound. 
Additional District & Sessions Judge, 
Biswanath Chariali. 

The State of Assam : :  :  : Prosecution 

              -   Vs    - 

Md. Abul Kalam : :  :  : Accused person.   

Appearance :- 
For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. G. Borah, Advocate. 
Biswanath Chariali. 

Dates of depositions :- 5.1.12, 7.4.12, 26.4.12 & 8.6.12. 

Date of argument :- 7.03.13.

Date of Judgment :- 8.03.13. 

J U D G M E N T 

1.  The prosecution case put in a narrow pivot is that :- 

  On 18.1.11 one Majida Khatun lodge Fist Information Report ( in short FIR) 

alleging, inter-alia, that on 15.1.11 at about 9 p.m. when the informant was sleeping inside 

her  house  along  with  children,  at  that  time,  the  accused  entered  into  the  room of  the 

informant by cutting the rope of the door and committed rape on the informant in presence 

of her children by putting them in instant-fear of death by showing one Khukuri ( sharp 

cutting weapon) and thereafter, left the scene of occurrence and cautioned the informant not 

to disclose the matter to anybody else including her husband. It is further stated that at the 

time of the occurrence informant's husband was away from the house and on his return the 

informant apprised him of the occurrence. 
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2. On receipt of the FIR, police registered the case, investigated the same 

and after completion of investigation submitted charge-sheet against the accused Md. 

Abul Kalam U/Ss-448/376 of the IPC. 

3.  On  appearance  of  the  accused  before  the  court  of  learned  committal 

Magistrate, the learned Magistrate after giving copies of the case, hearing submission 

from both the sides and notifying the public prosecutor, committed the case to the court 

of Sessions. 

4. On being receipt of this case by the learned Sessions Judge, Tezpur, the 

same was registered and transferred to this court for disposal. 

5. On appearance of the accused before this court, this court after hearing 

both the sides formally charged the accused for the offence punishable U/Ss-448/376 of 

the IPC. The charges were framed, read over and explained to the accused, to which he 

pleaded not guilty and claimed to be tried. 

6. The prosecution has examined as many as seven witnesses to prove its 

case. Defence cross-examined them. The statement of the accused has been recorded as 

per provision of Section-313 of the Criminal Procedure Code ( in short the 'Code'). 

Defence plea was of total denial and defence adduced no evidence. 

POINT FOR DETERMINATION

7.   (I) Whether the accused on 15.1.11 at about 9 p.m. criminally trespassed 

into the house of the informant Majida Khatun situated at No.1 Chalia-chapori 

village under Biswanath-Chariali Police Station, district Sonitpur, in order to  

commit rape on her ? 

(ii) Whether the accused person on the same day, time and place 

committed rape on Majida Khatun ? 

DECISION AND REASONS THEREOF

8. PW-2  is  the  informant/victim  Majida  Khatun  who  deposed  that  the 

accused is her neighbour. On 15.1.11 her husband was not present in the house. On that 

day at about 9 p.m. the accused committed trespass into the house of the PW-2 by 

cutting the rope of the door and committed rape upon her. At that time PW-2's eight  

year old son Md. Mosidul Alam and four years old daughter Nasrina Khatun 
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was present.  He further stated that when her both children raised hue and cry then 

accused threatened them to kill by showing one Khukri ( sharp cutting weapon). After 

committing rape the accused left the scene of occurrence when PW-2 raised hue and 

cry then neighbouring people came. By that time the husband of PW-2 also arrived and 

the occurrence was reported to him. 

9. On being advised by the public,  PW-2 lodged the FIR which is Ext.2 

where Ext.2(1) is the signature of PW-2. Police took her for medical examination and 

got her statement recorded in the court. Ext.3 is the statement where Ext.3(1) is the 

signature of PW-2. 

In cross-examination PW-2 deposed that there is no houses of other perople 

near the house of PW-2. As such, nobody can hear hue and cry of PW-2. It is further 

deposed by PW-2 that the accused remain in the house of PW-2 for 10 to 15 minutes at the  

time of occurrence and her both the children witnessed the occurrence of rape committed 

by the accused. It is further deposed by PW-2 that the accused committed rape on her for  

twice on the day of occurrence. It is further deposed by PW-2 that before arrival of her 

husband the village people namely ; Najrul Islam, Billal Ali, Nur etc. came to the house of 

PW-2 after the occurrence. She also deposed that ejahar was lodged on 18.1.11 i.e. after 

three days of the occurrence. PW-2 also deposed that she handed over rope of the door to 

the police. She denied defence suggestions that the accused did not commit the alleged 

occurrence rather due to financial dispute she has lodged false FIR against the accused. 

10. PW-3 is Nur Kasim who is the husband of the informant Majida Khatun 

deposed that on 15.1.11 at about 9 p.m. when he was away from his house at that time the  

accused entered into the house of PW-3 by cutting rope of the door and committed rape of 

PW-3's wife Majida Khatun (PW-2). When PW-3 arrived home then his wife reported the 

occurrence. Thereafter, PW-3 informed the matter to few villagers but they did not take 

any action. As a result, ejahar was lodged by PW-3's wife and police got her medically 

examined and statement was recorded in the court.

In cross-examination, PW-3 deposed that when he returned home on the day 

of occurrence then he found Najrul and Riajuddin who are his nephews sitting in the house 

of  PW-3.  He denied  defence  suggestions  that  the  accused did not  commit  the  alleged 

occurrence and due to financial dispute with the accused false allegation is levelled against 

the accused. 

11. PW-4  is  Najrul  Islam who  deposed  that  he  knows  the  accused  and  the 

informant  and they are  neighbours  of  PW-4.  About  one  year  back (  from the  date  of 

deposition) at about 4 p.m. a quarrel between the mother of the accused and the informant 

took place. He further deposed that he simply heard that informant has lodged FIR against 

the accused with allegation of committing rape. 
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 In  cross-examination  of  PW-4 deposed that  his  house is  adjacent  to  the 

house of PW-2 and if hue and cry is raised in the house of PW-2 then it can be heard from 

the house of PW-4. He also deposed that on the day of occurrence the informant did not 

report anything to PW-4 regarding the occurrence. He further deposed that there was a 

dispute  between  the  informant  Majida  and  mother  of  the  accused  regarding  financial 

transaction. He further deposed that the accused got married four days ago from the date of 

occurrence. He also deposed that he knows nothing regarding the occurrence of the instant 

case. 

12. PW-5 is Billaluddin who deposed that he knows both the informant and the 

accused and on the day of occurrence he heard that accused committed rape on Majida. 

In  cross-examination,  PW-5  deposed  that  on  the  day  of  occurrence  the 

informant  Majida  went  to  the  house  of  the  accused and quarrelled  with  him.  He also 

deposed that he has no knowledge regarding the occurrence of rape alleged to have been 

committed by the accused. It is further deposed by PW-5 that the accused got married 

newly prior to 4/5 days from the date of occurrence and he also deposed that after the 

occurrence he did not visit the house of Majida i.e. PW-2. 

13. PW-6 is Nur Hadi who deposed that Majida Khatun (PW-2) is her sister-in-

law. On the day of occurrence at about 9 p.m. when he returned from brick-field then he 

heard hue and cry in the house of PW-2 Majida and rushed to her house and saw the 

accused in the courtyard of PW-2 in the light of the torch of PW-6. Thereafter, PW-6 asked 

his sister-in-law regarding the occurrence and it was reported that accused misbehaved 

Majida. 

In cross-examination, PW-6 deposed that on the day of occurrence hearing 

hue and cry Billaluddin, Nurjamal and PW-6 came to the place of occurrence. PW-6 denied 

defence suggestions that she did not see the accused on the courtyard of PW-2 and he has  

deposed false evidence. 

14. PW-7  is  Hemendra  Singha  who  deposed  that  on  18.1.11  when  he  was 

attached officer at Biswanath-Chariali P.S. then O/C, receiving one ejahar from Majida 

Khatun registered Biswanath-Chariali P.S. Case No.13/11 U/Ss-448/376 of the IPC and 

entrusted PW-7 to investigate the same. During investigation statement of the victim was 

recorded U/S-161 of the Cr. P.C. and she was medically examined in Biswanath-Chariali 

Civil  Hospital.  During  investigation  PW-7  prepared  sketch-map  which  is  Ext.4  where 

Ext.4(1) is the signature of PW-7. 

In  cross-examination,  he  deposed  that  during  investigation  he  asked the 

victim to handover her wearing apparels which were used by her at the time of occurrence 

for collection of semen, smear etc. but the informant did not give those wearing apparels to 

PW-7 on the ground that those were already washed by the victim. 
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During investigation PW-7 produced the victim in the court and got her statement recorded 

U/S-164  of  the  Cr.  P.C.  On  completion  of  investigation  PW-7  submitted  charge-sheet 

against the accused U/Ss-448/376 of the IPC. In cross-examination, PW-7 deposed that he 

recorded  statement  of  witnesses  who  are  relatives  of  the  informant.  Nur  Hadi  is  the 

brother-in-law of the informant. It is further deposed by PW-7 that he did not seize the rope 

of informant's house . PW-7 also deposed that ejahar was lodged after three days of the 

occurrence. He denied defence suggestions that charge-sheet is submitted without proper 

investigation. 

15. The  PW-1 is  Dr.(Mrs.)  Mitali  Borborah  who deposed that  on  18.1.2011 

when she was at Biswanath-Chariali Civil Hospital on that day at about 4-55 p.m. she 

examined Majida Khatun, W/O- Md. Nur Kasem of village Chalia-chapori on the police 

requisition and found the following 

“No marks of violence on the person. 

  No marks of injury on the genitals and vulva. 

  No stains of semen or blood on the clothings of the patient. 

  Hymen is absent. 

  Vaginal smear examination – could not reveal any spetmatozoa. 

  Intercourse – No definite  opinion could be given as  to  whether  Mrs.  

Majida Khatun was exposed to sexual intercourse before medical examination. Her 

radiological age more than 20 years.”

In cross-examination, PW-1 deposed that she found no sign regarding rape 

on the person of Majida Khatoon and she did not find any semen or blood stain on the 

apparels of Majida Khatun. He hymen was absent and said Majida Khatun was a married 

woman. She further deposed that no spermatozoa found on examination of Majida Khatun. 

She  further  deposed  that  she  did  not  find  any  sexual  intercourse  before  the  medical 

examination of the victim Majida Khatun. 

16. To prove the charge U/S-448 of the IPC, the prosecution must prove that :- 

(i) The accused committed criminal trespass. 

(ii) Such criminal trespass was committed by entering into or remaining 

in the dwelling house of informant Majida Khatun. 

On this point PW-2 being the victim stated that on 15.1.11 at about 9 p.m. 

the accused committed criminal trespass into her room by cutting rope of the door with 

intent to commit rape on her and finally she was raped. On careful scrutiny of evidence of 

other PWs, it is seen that none of them could support the evidence of PW-2 that accused 

committed house trespass into the dwelling house of PW-2 at the time of occurrence. Since 

none of those PWs as discussed above, seen the alleged occurrence, it transpires from the 

evidence of PW-2 that at the time of alleged occurrence eight years old son of PW-2 and 

four years old daughter were present. But the prosecution not examined any of those star  

witnesses to prove the charge levelled against the accused. 
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17. Though  PW-2  deposed  that  the  rope  by  cutting  which  the  accused 

committed house trespass at the time of occurrence was handed over to police but PW-7 

being the investigating officer stated that he has not seized such rope from the informant's 

house during investigation. The evidence of PW-2 is thus contradicted by the evidence of 

PW-7 on the point of seizure of the rope of the door. Accordingly, I am of the view that the 

prosecution could not prove the charge against the accused U/S-448 of the IPC. 

18. To prove the charge U/S-376 of the IPC, the prosecution must prove that :- 

(i) The accused had sexual intercourse with the woman in question 

(ii) that the act was done under circumstances falling under any of the 

five description in Section 375 of the IPC. 

First.- Against her will

Secondly.-  Without her consent.

Thirdly.- With her consent, when her consent has been obtained by 
putting her or any person in whom she is interested in fear of death or of 
hurt. 

Fourthly.- With her consent, when the man knows that he is not her 
husband, and that her consent is given because she believes that he is 
another man to whom she is or believes herself to be lawfully married. 

Fifthly.- With her consent, when, at the time of giving such consent, 
by reason of unsoundness of mind or intoxication or the administration by 
him personally or through another of any stupefying or unwholesome  
substance, she is unable to understand the nature and consequences of that 
to which she gives consent.

(iii) That such woman was not the wife of the accused, or if she was his 

wife she was under 15 years of age. 

(iv) That there was penetration. 

In  case  of  rape  onus  is  always  on  the  prosecution  to  prove 

affirmatively each ingredients of the offence it  seeks to establish and such onus never 

shifts. The prosecution has to bring the offence home to the accused by reliable evidence. 

19.  In the instant case in hand it is seen that PW-2 Majida Khatun being the 

informant and victim deposed that she was raped by the accused by entering into her house 

at night in presence of her two children namely Md. Mosidul Alom who is eight years old 

and  Nasrina Khatun who is  four  years  old putting all  of  them in fear  of  death by 

showing a 'Khukuri'. But remaining PWs not corroborated the version of PW-2.  PW-3 

is Nur Kasem who is the husband of PW-2 said that when he arrived the place of 

occurrence   then  occurrence  was  reported  to  him by  PW-2  Majida  Khatun.  PW-3 

neither saw the alleged occurrence nor saw the accused at the place of occurrence.
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20. Prosecution failed to examine two children of the prosecutrix who were only 

eye witnesses of the alleged occurrence. It is also seen that accused can be held guilty of 

committing rape solely relying on the sole testimony of the victim, if her evidence is found to 

be worthy of credence but in the instant case it transpires from the evidence of PWs that PW-

2 had previous enmity with the accused. Moreover evidence of PW-2 is found to be self 

contradictory. In the FIR PW-2 alleged that on 15.1.2011 at about 9 p.m. accused committed 

rape on her by entering into PW-2's house and fled away and the accused remained in her 

house for about 10-15 minutes at the time of committing rape on her. In cross-examination 

she deposed that accused committed rape on her for twice on the day of occurrence. In my 

view if  that  part  of  evidence  of  PW-2  that  accused  raped  her  for  twice  on  the  day  of 

occurrence is believed to be true then what has prevented the victim to disclose the same in  

the FIR  that she was raped twice by the accused on the same day, that too within a period of 

10-15 minutes. 

21. Apart from that in examination in chief PW-2 deposed that when after the 

occurrence accused left the house of PW-2, then she along with her children raised hue and 

cry as a result neighbouring people came to the place of occurrence, but in cross-examination 

she deposed that her house is situated in such an isolated place that even if she raise hue and 

cry no body can here it. PW-4 Nujrul Islam in evidence deposed that his house is adjacent to  

the house of PW-2 and on the day of occurrence he neither heard any hue and cry in the 

house of PW-2 nor he was reported by the informant regarding the alleged occurrence on the 

night when alleged occurrence took place. 

22. It is is also transpires that FIR was lodged after 3(three) days of alleged 

occurrence. 

23. Hon'ble  Supreme  Court  in  the  case  of  State  of  Himachal  Pradesh  Vs 

Gianchand, reported in (2001) 6 SCC 71 : 2001 AIR SCW 1903 has held - “Delay in lodging 

the  FIR  cannot  be  used  as  a  ritualistic  formula  for  doubting  the  prosecution  case  and 

discarding the same solely on the ground of delay in lodging the first information report.  

Delay has the effect of putting the court on its guard to search if any explanation has been 

offered for delay and if offered, whether it is satisfactory or not. If the prosecution fails to 

satisfactorily explain the delay and there is possibility of embellishment in the prosecution 

version on account of such delay, the delay would be fatal to the prosecution.” 

24. In the case of State of Chattisgarh Vs Derha, reported in (2004) 9 SCC 699, 

the Hon'ble Supreme Court has held that the factum of delay in lodging FIR in such a case of 

rape is not material if the delay is found explained. But in the instant case in hand delay is 

not properly explained. 
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25. PW-1 who is the Medical Officer deposed that during medical examination 

of the victim (PW-2) no marks of violence on person and no marks of injury on the genital 

and vulva found. No stains of semen or blood on the clothings of the victim could be 

found. In cross-examination said PW clearly stated that she did not get any sign of sexual 

relationship before the medical examination of the victim Majida Khatun. 

26.  No doubt whether the rape has occurred or not is a legal conclusion to be 

drawn by the court and not by a medical opinion. Rape is not a medical diagonosis, it is a 

legal definition. Even where the opinion of medical officer is that no rape appears to have 

been committed, the court can hold otherwise where the other evidence, especially of the 

prosecutrix is cogent and trustworthy. But in the inst case the evidence of the prosecutrix 

(PW-2) found to be contradictory and not worthy of credence on the ground as discussed 

earlier and there is lack of corroboration of evidence of PW-1 by other PWs. 

27. PW-7  being  the  Investigating  Officer  deposed  that  he  could  not  seize 

wearing  apparels  of  PW-3  on  the  ground  that  she  has  washed  her  clothes  after  the 

occurrence.  In my view the conduct of the prosecutrix is unnatural since knowing that 

washing of her clothes after the alleged occurrence would cause disappearance of evidence 

of rape. In my view possibility of lodging false FIR by PW-1 against the accused out of 

grudge due to financial dispute and pleaded by defence cannot be ruled out. 

28. In the backdrop of foregoing discussions and on careful scrutiny of entire 

evidence on record I am of the view that the prosecution has failed to prove the charge of 

rape levelled against the accused punishable U/S-376 of the IPC beyond all reasonable 

doubts. 

29. Accordingly, I hold the accused not guilty U/Ss-448/376 of the IPC and he 

is set at liberty forthwith. 

30. Judgment  prepared, pronounced and delivered in the open Court under my 
hand  and  seal  of  this  Court  on  this  the  8 t h   day  of  March,2013  at  Biswanath 

Chariali .  

         ( Sri S. Khound.  )                   

                                                                                                   Additional District & Sessions Judge, 
                                                                             FTC, Biswanath Chariali. 

          
              Dictated & Corrected by me 

    (  Sri S. Khound.   )                   
               Additional District &  Sessions Judge
                   Biswanath Chariali. 

******** 


